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Client Alert: December 31, 2008 Section 409A Compliance Deadline Approaches  

December 31, 2008 is the deadline for full compliance with the broad restrictions on non-qualified 
deferred compensation arrangements issued under Section 409A of the Internal Revenue Code. 

Operational compliance with these rules has been required since 2005. However, employers have only 
until the end of 2008 to bring all non-qualified deferred compensation arrangements into documentary 
compliance with 409A, including the requirement under Section 409A that compensation arrangements 
must be in writing. 

Therefore, certain plan documents, agreements, and amendments will need to be adopted by the 
corporate body with the authority to adopt and/or amend the relevant arrangement (e.g., board of 
directors or compensation committee). Amendments also might require the consent of affected 
employees and, for public companies, the filing of forms with appropriate government authorities.

Significance of Section 409A
Compliance with Section 409A is crucial for the following reasons, among others: 

• The penalties for noncompliance with 409A are substantial – immediate inclusion in employee 
income for all vested benefits and a 20% excise tax on all such amounts. For this reason, it is 
important to identify all arrangements that may be treated as deferred compensation under 
Section 409A and to amend them to comply with Section 409A immediately.

• Employers often make representations and warranties regarding Section 409A compliance in 
acquisition and financing documents.

• Section 409A disproportionately affects key management, as they are more likely to participate in 
arrangements subject to Section 409A.

• Section 409A defects can “infect” broad-based employee benefit arrangements (e.g., stock plans 
and severance policies) and, as a result, employers may encounter pressure to "make whole" 
employees subject to tax under Section 409A.

• If an employer's plans/agreements are subject to Section 409A, internal business administration 
(e.g., human resources, payroll, and legal departments) will need to monitor various aspects of 
compliance with Section 409A.

Identify Arrangements Subject to Section 409A
Section 409A defines “deferred compensation” broadly. Compensation that is earned, or to which there is 
a legally binding right, in one taxable year, but that is payable and includable in income, in a subsequent 
tax year, is considered deferred compensation subject to section 409A.

Employers should review all compensation-related arrangements to identify those that are subject to 
Section 409A. In addition, various equity instruments, such as stock options, can have significant and 
unexpected deferred compensation implications. Common types of arrangements that may be subject to 
Section 409A are as follows: 
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• Traditional deferred compensation plans (e.g., top-hat plans and supplemental executive 
retirement plans for a select group of employees, and director fee deferral programs);

• Stock option plans, restricted stock units, performance share awards, phantom stock, and other 
equity awards (other than restricted stock, which generally is exempt from Section 409A);

• Employment and retention agreements;

• Separation and severance benefit plans and policies; 

• Bonus/performance/incentive pay arrangements;

• Tax "gross-up" arrangements;

• Guaranteed payments under partnership and LLC agreements;

• Leave programs and sick pay plans; and

• Split dollar life insurance arrangements (providing benefits other than death benefits).

If you need assistance identifying, reviewing or amending your non-qualified deferred compensation plans 
for Section 409A compliance before the December 31, 2008 deadline, please contact the attorney in the 
firm with whom you are regularly in contact or Robert Heroux at 212.554.7844 or 
rheroux@mosessinger.com.

Circular 230 Disclosure
The following disclosure is provided in accordance with the Internal Revenue Service’s Circular 230 (21 
CFR Part 10). Any tax advice contained in this letter is intended to be preliminary, for discussion 
purposes only, and not final. Any such advice is not intended to be used for marketing, promoting or 
recommending any transaction, or for the use of any person in connection with the preparation of any tax 
return. Accordingly, this advice is not intended or written to be used, and it cannot be used, by any person 
for the purpose of avoiding tax penalties that may be imposed on such person.

Disclaimer
Viewing this alert or contacting Moses & Singer LLP does not create an attorney-client relationship. This alert is intended as a 
general comment on certain legal issues. It does not contain a complete legal analysis or constitute an opinion of Moses & Singer 
LLP or any member of the firm on the legal issues herein described. This alert contains timely information that may eventually be 
modified or rendered incorrect by future legislative or judicial developments. It is recommended that readers not rely on this general 
guide in structuring or analyzing individual transactions but that professional advice be sought in connection with any such 
transaction. To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. tax advice contained in this 
communication is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal 
Revenue Code or (ii) promoting, marketing or recommending to another party any transaction or matter addressed herein.

Attorney Advertising
It is possible that under the laws, rules or regulations of certain jurisdictions, this document may be construed as an advertisement 
or solicitation.
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